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[  14  CFR  Part  250  ] 

{E3>R-334;  Docket  No.  39139] 

REEXAMINATION  OF  THE  BOARD’S  POL¬ 
ICIES  CONCERNING  DELIBERATE 
OVERBOOKING  AND  OVERSALES 

Notice  of  Proposed  Rulemaking 

Septeicber  1,  1977. 
AGENCY :  Civil  Aeronautics  Board. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Boai'd  is  proposing 
rules  designed  to  minimize  the  involun¬ 
tary  “bumping”  of  passengers  holding 
confirmed  reservations  on  oversold 
flights.  The  new  rules  would  increase  the 
amount  of  compensation  the  airline 
must  offer  to  bumped  passengers, 
broaden  the  eligibility  for  compensation, 
and  require  airlines  to  seek  volimteers 
for  denied  boarding  before  bumping  an 
unwilling  passenger.  In  addition,  car¬ 
riers  are  being  encouraged  to  develop 
end  experiment  with  alternate  plans  to 
eliminate  involuntary  bumping.  This 
proceeding  was  begim  in  April  1976  on 
the  Board’s  own  Initiative. 

DATES:  Comments  by:  November  7, 
1977. 

ADDRESSES:  Interested  persons  may 
file  comments  in  this  rulemaking  by  sub¬ 
mitting  20  copies  of  written  data,  views, 
or  arguments  addressed  to  Docket  29139, 
Docket  Section,  Civil  Aeronautics  Board, 
1825  Connecticut  Avenue,  NW.,  Wash¬ 
ington,  D.C.  20428.  Individual  members 
of  the  general  public  who  wish  to  express 
their  interest  as  consumers  by  partici¬ 
pating  informally  in  this  proceeding  may 
do  so  by  submitting  comments  in  letter 
form  to  the  same  address,  without  hav¬ 
ing  to  file  additional  copies.  Docket  com¬ 
ments  may  be  examined  at  the  Docket 
Section,  Room  711,  Universal  Building, 
1825  Connecticut  Avenue,  NW.,  Wash¬ 
ington,  D.C.  as  soon  as  they  are  received. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Robert  Kneisley,  Office  of  the  General 
CoxuiseL  Civil  Aeronautics  Board,  202- 
673-5442. 

SUPPLEMENTARY  INFORMATTON: 
By  Advance  Notice  of  Proposed  Rule- 
making  EDR-296,‘  the  Civil  A^onau- 
tlcs  Board  announced  that  it  as  under¬ 
taking,  for  the  first  time  in  nearly  ten 
years,  a  complete  reexamination  of  its 
policies  toward  deliberate  overbooking 
and  oversales.*  At  that  time  the  Board 

‘Dated  April  13,  1976,  41  FR  16478  (April 
19,  1976). 

«  “Deliberate  overbooking”  is  the  Intention¬ 
al  acceptance  by  an  air  carrier  of  more  con¬ 
firmed  reservations  for  a  specific  filght  than 
there  are  seats  available  on  the  aircraft.  An 
“oversale”  results  when  more  persons  with 
confirmed  reservations  actxially  appear  for 
boarding  than  there  are  seats  available,  ne¬ 
cessitating  a  denial  of  boarding,  or  bumping, 
of  one  or  more  passengers.  Deliberate  over¬ 
booking  does  not  necessarily  result  In  over¬ 
sales  <m  a  specific  flight;  for  example,  where 
enough  “no-shows”  and  late  cancellations  of 
reservations  offset  the  overbooking,  there  wiU 
be  seats  available  for  all  passengers  who  want 
to  board. 


had  not  fmmed  any  conclusions  about 
the  ultimate  shsqie  of  its  regulatory  pol¬ 
icy  in  these  matters,  but  did  express  its 
concern  that  the  rate  of  oversales  (denied 
boarding  of  passengers  holding  con¬ 
firmed  reservations,  i.e.  “bumping”)  ap¬ 
peared  to  be  rising  in  recent  years.  Com¬ 
ment  was  invited  from  carriers,  travel 
agents,  government  and  consumer  or¬ 
ganizations,  and  members  of  the  general 
public  on  a  broad  range  of  policy  choices 
to  deal  with  the  problem  of  oversales. 
Included  for  consideration  were  such 
measures  as  a  possible  prohibition  of  tlie 
practice  of  deliberate  overbooking,  insti¬ 
tution  of  various  “no-show”  controls,  al¬ 
ternative  types  of  reservations  such  as 
“guaranteed”  and  “conditional”  reserva¬ 
tions.  and  changes  in  the  existing  system 
of  compensating  passengers  who  are 
denied  boarding. 

Comments  were  filed  by  22  air  carriers 
and  organizations,  and  over  two  hundred 
individuals,  including  several  members 
of  Congress.  The  comments  expressed  a 
wide  variety  of  opinion  on  tlie  available 
options  and  have  been  given  thoughtful 
consideration  by  the  Board. 

After  a  thorough  review  of  the  many 
comments  and  other  relevant  matters,  we 
have  tentatively  determined  to  require 
carriers  to  alter  their  procedures  for  se¬ 
lecting  and  compensating  “bumped”  pas¬ 
sengers  to  ensure  that  “involuntary’” 
burning  is  minimized.  While  we  are  not 
at  this  time  proposing  to  prohibit  delib¬ 
erate  overbooking  as  an  unfair  or  decep¬ 
tive  practice,  we  are  expressly  reserving 
that  possibility  for  future  action  should 
our  new  rules  prove  ineffective  in  greatly 
reducing  the  personal  hardship  resulting 
from  oversales.  We  are  proposing  rules 
designed  to  meet  that  goal,  principally 
consisting  of  an  increase  in  denied  board¬ 
ing  compensation,  the  elimination  of  cer¬ 
tain  exceptions  to  the  compensation  rule, 
and  a  requirement  that  carriers  seek 
volunteers  for  denied  boarding  before 
bumping  an  unwilling  passenger.  In  ad¬ 
dition,  w'e  are  inviting  carriers  to  initiate 
and  experiment  with  alternative  meth¬ 
ods  to  prevent  involuntary  bumping.  This 
could  be  accomplished  either  at  the  time 
of  flight  through  alternative  procedures 
for  selecting  and  compensating  bumped 
pass»igers  or  at  the  time  the  ticket  is 
purchased  by  distinguishing  passengers 
who  are  willing  to  accept  a  greater  risk 
of  denied  boarding. 

Before  proceeding  to  a  detailed  dis¬ 
cussion  of  our  proposal  we  turn  to  a  re¬ 
view  of  the  background  of  this  proceed¬ 
ing  and  then  to  an  examination  of  the 
comments  received. 

I.  Background 

The  present  proceeding  may  be  better 
imderstood  by  a  brief  discussion  of  the 
overbooking  and  no-show  problems,  in 
general,  and  a  review  of  the  past  re¬ 
sponses  of  the  airline  industry  and  the 
Board  to  these  problems. 

According  to  the  carriers,  overbooking 
Is  employed  to  offset  potentially  empty 
seats  due  to  “no-shows”  and  “reserva¬ 
tions  tiUTiover.”  A  no-show  is  a  passen¬ 
ger  who  neither  utilizes  his  confirmed 


reservation  nor  cancels  the  space  res¬ 
ervations  turnover  is  the  pattern  that,  as 
flight  time  m>proaches,  cancellations  of 
reservations  exceed  new  bookings.  While 
overbooking  ideally  Just  compensates  for 
no-shows  and  late  cancellations,  it  also 
sometimes  results  in  oversales,  t.e.,  a 
greater  niunber  of  persons  holding  con¬ 
firmed  reservations  and  ready  to  board 
the  aircraft  than  available  seats.  In  such 
cases,  the  persons  denied  boarding  may 
be  eligible  for  compensation  from  the 
carrier,  under  the  Board’s  rules  con¬ 
tained  in  Part  250  ( 14  CFR  Part  250 ) .’ 

Industry-initiated  efforts  to  deal  with 
the  no-show  and  reservations  turnover 
problems  by  means  other  than  intention¬ 
al  overbooking  have  generally  not  been 
successful.  In  1957-58  and  in  1962,  in¬ 
dustry-wide  no-show  control  programs 
were  in  effect.  The  principal  features  of 
the  plans  were  ticketing  time  limits,  re- 
(xmfirmation  requirements,  and  postde¬ 
parture  refund  penalties  for  unused  tick¬ 
ets.  Although  the  programs  were  some¬ 
what  successful  in  reducing  no-show 
rates,  the  carriers  abandoned  these  ef¬ 
forts  because  of  administrative  diffi¬ 
culties  and  customer  resistance.  In 
addition  to  industry-wide  programs,  car¬ 
riers  have  made  limited  attempts  to  re¬ 
duce  no-shows  in  particular  markets 
(such  as  East  Coast-Florida)  during 
peak  travel  periods  through  the  imposi¬ 
tion  of  ticketing  time  limits.  Several 
times  since  1962  the  Board  encouraged 
and  authorized  industry  discussions 
about  the  no-show  problem,  but  none 
proved  productive. 

Before  the  early  1960’s,  carriers’  over¬ 
booking  practices  were  rarely  the  subject 
of  Board  scrutiny,  and  compensation  to 
bumped  passengers  was  limited  to  small 
payments  voluntarily  made  by  the  car¬ 
riers,  In  1960,  the  Board  instituted  an 
investigation  into  the  overbooking  prac¬ 
tices  of  the  domestic  trunkline  carriers.* 
That  investigation  led  to  rulemaking  pro¬ 
ceedings,  which  ended  in  1967  with  the 
adoption  of  regulations  (in  Part  250) 
designed  to  ameliorate  the  problem  of 
oversales  without  rigidly  regulating  the 
carriers’  overbooking  practices.*  Part  250 
estatdished  requirements  for  the  first 
time  for  the  payment  of  denied  boarding 
compensation,  boarding  priorities  (rules 
to  determine  which  passengers  are 
bumped)  and  periodic  reports  from  car¬ 
riers  .on  unacccHnmodated  passengers 
and  the  pigment  of  c(»npensation. 

*  A  no-8how  may  be  Intentional  on  the  part 
of  the  passenger,  or  may  be  caused  by  cir- 
ciunstances  beyond  his  control,  e.g.,  sudden 
lUneas,  unavoidable  traffic  delays,  or  clogged 
telephone  lines  at  carriers’  ticket  offices.  In 
addition,  no-shows  may  be  caused  by  the 
carriers,  through  errors  In  reservations  rec¬ 
ords,  mlsconnectlons,  or  failure  to  cancel 
down-line  space  of  known  no-shows.  Judge 
Park  In  the  “Emergency  Reservations  Prac¬ 
tices  Investigation”  estimated  that  at  least 
80  percent  of  no-shows  were  carrier-caused. 

*  Oversales  may  also  be  caused  by  factors 
other  than  Intentional  overbooking;  for  ex¬ 
ample,  by  human  or  computer  error  in  res¬ 
ervations  records.  The  com^nsatlon  rules 
In  Part  280  generally  apply  equally  to  all 
bumpings,  regardless  of  cause. 

*  “Overbookliig  Practices  of  Trunkline  Cat 
rlers’  Investigation,”  Docket  11683. 

•ER-603,  August  3.  1967,  32  FR  11939. 
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In  late  1973,  the  Board  Instituted  the 
“Emergency  Reservations  Practices  In¬ 
vestigation  (ERP  Investigation”),’  in 
which  the  Board  initially  proposed  a 
mandatory  system  of  no-show  cMitrols 
designed  to  r^uce  the  number  ot  unused 
seats  in  a  period  oi  anticipated  fuel 
shortages.  Chiefly,  the  program  was  to 
consist  of  compuLsory  advance  purchase 
of  tickets,  postdeparture  refund  penal¬ 
ties  for  unused  tickets,  limitations  on  the 
interchangeaUlity  of  tickets  among  car¬ 
riers,  and  a  tripling  of  denied  boarding 
compensation.  In  the  Inltltd  Decision, 
Judge  Park  found  that  the  carriers’  ex¬ 
isting  reservations  practices  were  not  un¬ 
lawful,  and  that,  absent  emergency  con¬ 
ditions,  any  benefits  accruing  from  the 
Board’s  proposed  no-show  contrrt  plan 
would  be  outweighed  by  administrative 
difficulties  and  inconvenience  to  the 
traveling  public.  Hie  Board,  noting  that 
the  anticipated  fuel  emergency  had  never 
materialized,  affirmed  the  Initial  Deci¬ 
sion  and  terminated  the  investigation.* 

Contemporaneously,  in  April  1976,  in¬ 
fluenced  an  apparent  Increase  in  the 
rate  of  denied  boardings,  the  Board  in¬ 
stituted  this  rulemaking  proceeding  to 
reexamine  completely  the  regulatory  pol¬ 
icy  toward  overbooking  and  oversales.  In 
•  (M’der  to  provide  a  specific  body  of  data 
for  the  reexamination,  the  Board  ordered 
trunkline  and  local  service  carriers  to 
submit  special  reports  of  overbooking 
and  oversales  in  selected  markets  on  spe¬ 
cific  dates.*  Following  objections  from  the 
carriers,  the  reporting  requirements  were 
first  deferred,  then  discussed  in  a  public 
meeting,  and  finally  suspended  indefi¬ 
nitely.**  The  Board  also  denied  a  motion 
to  set  the  entire  matter  for  evidentiary 
hearing. 

One  of  the  issues  raised  in  EDR-296 
was  the  question  of  adiat  sort  of  public 
disclosure,  if  any.  should  be  required  of 
carriers  cMiceming  their  deliberate  over¬ 
booking  practices.  Subsequent  to  the  is¬ 
suance  of  EI^l^296.  several  carriers  pro¬ 
posed  to  file  tariffs  giving  “constructive 

^Instituting  Order  73-12-93,  EDR^26o, 
Docket  26263. 

•  Order  76-4-66,  AprU  13,  1976.  The  Board 
also  determined  that  an  Issue  raised  In  the 
"NSder  T.  Allegheny**  litigation — ^namely, 
whether  deUberate  overbooking  is  an  unfair 
and  deceptive  practice  under  section  411  of 
the  Federal  Aviation  Act — was  not  wlUiin  the 
scope  of  the  "Investigation,”  and  consolidat¬ 
ed  that  issue  Into  the  Instant  proceeding. 

•  Order  76-4-66,  April  13,  1976. 

“Order  76-9-78,  September  14,  1976.  The 
reports  were  designed,  inter  alia,  to  establish 
a  quantitative  relationship  between  over¬ 
booking  and  oversales,  which  Is  not  available 
from  existing  reports  under  Part  250,  where 
denied  boardings  are  reported  without  regard 
to  cause.  Carriers  argued  that  the  reports 
were  extremely  burdensome,  would  require 
extensive  reprogramming  of  computer  sys¬ 
tems,  and  would  produce  misleading  results. 
Although  the  reports  were  then  drastically 
streamlined,  the  remaining  burden  on  the 
staff  and  carriers  of  preparing  and  processing 
the  data  iq>peared  to  be  simply  not  worth 
the  effort  for  the  information  likely  to  be 
gained,  and  It  was  determined  to  suspend  the 
reports  imtU  the  Board  had  an  opportunity 
to  analyze  the  comments  and  determine  a 
tentative  course  of  action. 


notice”  of  the  fact  that  their  flights  may 
be  overbooked.  The  tariffs  were  designed 
to  serve  as  a  legal  defense  to  a  common 
law  action  for  fraudulent  misrepresenta¬ 
tion,  as  a  result  of  the  “Nader  v.  Alle¬ 
gheny  Airlines”  **  litigation  then  pending 
in  the  Federal  courts.  The  Board  sus¬ 
pended  those  tariffs  and  simultaneously, 
in  EDR-303,**  proposed  to  require  any 
carrier  filing  tariff  notice  of  overbooking 
to  furnish  passengers  with  actual  notice 
as  well.  In  February  1977,  the  Board 
modified  and  made  final  the  proposals 
contained  in  EDR-303  so  that  all  car¬ 
riers  and  their  agents  are  now  required 
to  post  signs  in  ticket  offices  and  distrib¬ 
ute  with  each  ticket  a  notice  describing 
the  Industry  overbooking  practices  and 
indicating  the  right  to  compensation  in 
the  event  of  an  oversale.**  As  the  Board 
explained  in  adopting  that  rule,  the  no¬ 
tice  requirements  are  designed  to  serve 
cm  an  interim  basis;  pending  completion 
of  the  present  rulemaking,  in  which  the 
concept  of  public  disclosure  of  overbook¬ 
ing  is  still  under  consideration. 

n.  Review  or  the  Comments 

Cennments  in  this  proceeding  were  re¬ 
ceived  from  Air  Zealand  Ltd,  Airline 
Passengers  Association,  Allegheny  Air¬ 
lines,  American  Airlines,  American  Soci¬ 
ety  of  Travel  Agents  (ASTA),  Aviation 
Consumer  Action  Project  (ACAP) ,  Colo¬ 
rado  Public  Utilities  Commission  (PUC) , 
Delta  Air  Lines,  Eastern  Air  Lines, 
Frontier  Airlines.  International  Air 
Transport  Association  (lATA)  on  behalf 
of  19  members.  National  Airlines,  North 
Central  Airilnes,  Northwest  Airlines,  the 
Civil  Aeronautics  Board’s  Office  of  Con¬ 
sumer  Advocate  (OCA),  the  Office  of 
Cemsumer  Affairs  of  the  Department  of 
Health,  Education,  and  Welfare  (HEW) , 
Pacific  Western  Airlines  Ltd.,  Pan  Amer¬ 
ican  World  Airways,  Piedmont  Aviation, 
Trans  World  Airlines  (TWA) ,  United  Air 
lines,  Richard  M.  Leonard,  Donald  L. 
Pevsner,  Julian  L.  Simon  and  228  other 
individual  members  of  the  general  pub¬ 
lic. 

A.  SHOULD  OVERBOOKING  BE  PROSCRIBED 
UNDER  SECTION  411? 

All  carriers,  APA,  HEW,  and  OCA  op¬ 
pose  a  Board  declaration  that  deliberate 
overbooking  is  an  unfair  or  deceptive 
practice  violative  of  Section  411  (ff  the 
Federal  Aviation  Act.**  The  principal 

^Tbe  tariffs  were  filed  In  response  to  the 
Supreme  Court’s  holding  In  the  Nader  case. 
426  n.S.  290  (1976),  that  an  action  against 
an  airline  for  fraudulent  misrepresentation, 
baaed  on  the  faUure  to  give  notice  of  over¬ 
booking  practices.  Is  cognizable  In  a  court  of 
law,  and  punitive  damages  may  be  recov¬ 
erable. 

“Dated  September  14,  1976,  41  FR  40500, 
September  20,  1976,  Docket  29776. 

“By  Regulation  ERr-9e7.  42  FR  12420, 
March  4.  1977.  See  also  Regulation  ER-990, 
clarifying  amendment  to  ER-987,  42  FR 
15900,  March  24,  1977.  The  notice  require¬ 
ments  i4>ply  only  to  ticket  c^ces  In  the 
United  States. 

“Section  411  of  the  Federal  Aviation  Act 
ot  1966  empowers  the  Board  to  "Investigate 
and  determine  whether  any  air  carrier  •  • 

has  been  or  is  engaged  in  unfair  or  deceptive 
practices  on  unfair  methods  of  competition 
In  air  transportation  or  the  sale  thereof.” 


arguments  raised  in  support  of  the  prac¬ 
tice  of  overbooking  are  that  ( 1 )  the  prac¬ 
tice  is  necessary  to  minimize  the  waste  of 
aircraft  seats  caused  by  no-shows  **  and 
reservations  turnover;  without  over¬ 
booking,  it  was  argued,  load  tvucion  will 
decline  and  the  increased  costs  of  oper¬ 
ating  less  efficient  flights  will  be  passed 
on  to  tile  consumer  through  fare  in¬ 
creases;  (2)  overbooking  benefits  pas¬ 
sengers  by  enabling  carriers  to  suxiom- 
modate  many  more  persons  on  the  flight 
of  their  ch(^ce  than  would  be  possible  if 
flights  were  booked  only  to  exact  cfq>ac- 
ity;  (3)  overbooking  contributes  to  a 
flexible  and  convenient  reservations  sys¬ 
tem  for  the  benefit  of  all  passengers;  and 
(4)  deliberate  overbo<riting  is  only  a 
minor  cause  of  oversales.  While  many 
carriers  claimed  that  a  prohlUtion 
against  deliberate  overbooking  would  re¬ 
sult  in  revenue  losses,  few  hard  data  were 
provided  in  the  comments.  Pan  American 
estimated  that  its  overbooking  acemn- 
modated  200,000  additional  passengers 
annually,  representing  revenue  of  $27 
million;  Frontier  estimated  72,000  pas¬ 
sengers  and  $3.2  million.  Eastern  $18 
million,  and  TWA  $100  million  (total 
industry  cost) .  In  summary,  the  carriers 
argued  that  overbooking  is  a  rational 
business  pfdicy.  which  benefits  far  more 
passengers  than  it  inccmveniences,  and 
that  a  prohibition  of  the  practice  would 
be  a  gross  overreaction  to  a  problem 
which  affects  only  a  small  fraction  of  the 
traveling  public.  It  was  pointed  out,  for 
instance,  that  99.94  percent  of  all  air¬ 
line  passengers  in  fiscal  1975  were  ac¬ 
commodated  and  only  .06  percent  were 
bumped.  Eastern  suggested  that  the  in¬ 
creasing  oversales  rate  was  due  to  the 
substandard  performance  of  a  few  car¬ 
riers  rather  than  an  industry-wide 
trend.** 

ACAP.  ASTA,  the  Colorado  PUC.  and 
many  individual  members  of  the  public 
believe  the  practice  of  deliberate  over¬ 
booking  should  be  outlawed.  They  argued 
that  it  is  an  outrageous  and  dec^tive 
practice  which  should  not  be  condemed 
by  a  regulatory  body.  It  was  cimtended 
that  the  carriers’  use  of  the  term  “con¬ 
firmed  reservation”  naturally  leads  the 
passenger  to  believe  he  has  an  unquali¬ 
fied  assurance  of  being  accommodated 
on  a  specific  flight.  When  that  assurance 
is  actually  conditional,  tiie  pass^iger  is 
assertedly  treated  in  a  deceptive  man¬ 
ner.**  In  addition,  it  was  pointed  out  that 

“  Estimates  of  no-shows  submitted  by 
various  carriers  ranged  from  10  to  20  percent 
of  total  enplanements. 

**In  CY  1976,  there  was  a  wide  variation 
in  individual  carriers’  denied  boarding  rates, 
ranging  from  2.0  per  10.000  enplanments 
(Eastern)  to  60.6  per  10,000  enplanements 
(Aloha) .  Other  carriers  that  reported  over¬ 
sales  far  in  excess  of  the  Industry  average  of 
7.0  were  Hawaiian  (37.2),  Pan  American 
(14.3),  and  Western  (13.3). 

The  House  of  Lords,  the  highest  court  in 
the  U.K..  recently  upheld  a  finding  that  an 
airline’s  confirmation  of  a  reservation  on  a 
flight  subject  to  ovwbooklng  was  a  false 
statement  violative  <rf  the  ’Trade  Descriptions 
^ct  of  1968.  However,  the  conviction  of  Brit¬ 
ish  Airways  Board  on  that  charge  was  re¬ 
versed  on  the  technical  ground  that  British 
Airways  did  not  Inherit  the  Uability  of  its 
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oversales  have  been  increasing  in  recent 
years,  both  in  absolute  numbers  and  as 
a  percentage  (rf  total  passoigers  en¬ 
planed.  In  weighing  the  costs  and  bene¬ 
fits  of  overbooking,  these  commenters 
urged  the  Board  to  consider  the  personal 
distress  and  economic  losses  of  the  many 
bumped  passengers,  in  addition  to  such 
bidirect  costs  of  overbooking  as  denied 
boarding  ctnnpensatlon  and  the  loss  of 
Industry  good  wilL  It  was  also  contended 
that  industry  claalms  of  revenue  losses 
which  would  attend  a  prohibition  of 
overbooking  are  greatly  exaggerated,  in 
that  they  are  based  on  the  erroneous  as¬ 
sumption  that  all  additional  passengers 
now  accommodated  through  overbooking 
represent  revenue  which  would  be  com¬ 
pletely  lost.  On  the  contrary,  these  com¬ 
menters  assert  that  if  the  Board  pro¬ 
scribes  overbooking,  carriers  will  recap¬ 
ture  these  potential  losses  through  vari¬ 
ous  forms  of  conditional  or  discount 
reservations  to  ceanpensate  for  no-shows. 
And  since  diversion  of  passengers  to  sur¬ 
face  transportation  is  unlikely  in  most 
markets,  it  is  argued  that  the  net  effect 
on  the  industry  fixxn  a  prohibiticm 
against  deliberate  overbooking  would  be 
only  a  re-distributicm  of  existing  traf¬ 
fic  among  carriers  and  a  negligible  rev¬ 
enue  ImpMt  on  the  Industry  as  a  whole. 
At  the  same  time,  such  a  prohibition 
would  eliminate  the  question  of  decep¬ 
tive  practices  and  would  retain  the  pres¬ 
ent  flexibility  of  the  reservations  system. 

B.  ALTERNATU'E  RESERVATIONS  PRACTICES 

Advance  Notice  EDR-296  solicited 
comment  on  various  reserv'ations  proce¬ 
dures  which  might  serve  to  ameliorate 
the  problems  of  no-shows  and  reserva¬ 
tions  turnover,  and  thus  reduce  the  need 
to  overcook.  Comment  on  most  of  these 
alternatives  was  generally  negative. 

1.  Guaranteed  Reservations.  Advance 
Ticketing,  and  Refund  Penalties.  Most 
ccanmenters  agreed  that  proposals  for 
guaranteed  reservations,  advance  ticket 
purchase  requirements,  and  postdepar¬ 
ture  refund  penalties  are  Interrelated,  in 
that  imposition  of  any  single  one  of  these 
as  a  no-show  control  measure  would 
probably  be  ineffective  unless  accom¬ 
panied  by  (»e  (H*  both  of  the  others.'* 
These  commenters  also  asserted  that 
mandatory  adoption  of  any  of  these  pro¬ 
cedures  would  imduly  cmnplicate  the  air¬ 
line  reservations  systons. 

The  “guaranteed  reservation”  would  be 
designed  to  give  the  holder  definite  as¬ 
surance  against  denied  boarding  in  the 
event  of  an  oversale,  and  would  presum¬ 
ably  be  available  either  upon  advance 
ticket  purchase  or  payment  of  a  small 
additional  charge,  or  both.  In  additicm, 
to  discourage  abuse  of  the  guarantee  by 
no-shows,  this  type  of  reservation  would 

predecessor,  BOAC.  British  Airways  Board 
V.  Taylor,  1  All  England  Law  Reports  66 
(1976). 

“  For  example,  one  of  the  weaknesses  of  the 
no -sow  control  program  in  effect  in  1962  was 
no-show  control  program  In  effect  in  1962 
was  the  absence  of  a  requirement  t<x  advance 
payment  for  tickets,  causing  carriers  to  bill 
no-show  passengers  for  the  penalty.  Only  3 
percent  of  the  billings  were  collected. 


probably  have  to  be  accmnpanied  by  a 
postdeparture  refund  penalty  for  unused 
tickets.  Passengers  holding  “confirmed” 
but  not  guaranteed  reservations  would 
thus  be  subject  to  Increased  risks  of  de¬ 
nied  boarding. 

Most  commenters  opposed  the  extra¬ 
charge  type  of  guaranteed  reservation,  on 
the  ground  that  the  additional  fee  would 
be  tantamount  to  a  fare  increase  since 
most  passengers  would  pay  a  small 
charge  for  added  security  against  bump¬ 
ing.  Several  commenters  did  favor  the 
offering  of  a  guaranteed  reservation 
available  without  additicmal  charge  by 
advance  purchase  of  the  ticket.  However, 
others  pointed  out  that  such  a  system 
would  disadvantage  travelers  who  are 
unable  to  make  early  travel  arrange¬ 
ments  or  pay  for  tickets  well  in  advance 
of  dei>arture.  It  was  also  argued  that, 
judging  from  past  experiments,  any  sys¬ 
tem  of  refund  penalties  associated  with 
guaranteed  reservation  woiild  probably 
encounter  substantial  consumer  resist¬ 
ance. 

Advance  ticket  purchase  requirements 
and  refund  penalties  were  recommended 
by  some  commenters  as  Independent  no- 
show  ccHitrols  without  regard  to  any  sys¬ 
tem  of  guaranteed  reservations.  It  was 
asserted  that  mandatory  advance  pay¬ 
ment  for  tickets,  acc(Hnpemied  by  the 
risk  of  forfeiting  a  portion  of  the  price  if 
the  ticket  was  unused,  would  force  trav¬ 
elers  to  make  their  plans  more  definite 
and  further  in  advance,  and  thereby  dis¬ 
courage  no-shows  and  late  cancellations. 
However,  carriers  and  others  contended 
(HI  the  basis  of  past  experience,  that  an 
industry-wide  no-show  control  program 
such  as  this  would  entail  substantial  ad¬ 
ministrative  problems  and  meet  with 
stiff  public  resistance.  Among  the  specific 
objections  raised  were  the  harshness  of  a 
refund  poialty  upon  “innocent”  no- 
shows;  the  difficulty  of  enfiHcing  the 
system,  especially  by  travel  agents;  the 
costs  of  administration,  including  loss  of 
business  to  travel  agent  offices;  and  the 
great  loss  of  fiexibillty  and  (xmvenience 
which  all  air  travelers  now  enjoy  in 
making,  changing,  and  canceling  reser¬ 
vations. 

2.  Conditional  Reservations.  Hiere  was 
general  agreement  that  a  system  of  dis¬ 
count  or  conditional  reservations — such 
as  Eastern’s  “Leisure  Cfiass”'* — is  not 
suitable  as  the  exclusive  form  of  reserva¬ 
tion  available,  but  several  c(Hnmaiters 
recommended  wider  use  ot  conditl<mal 
reservati(ms  for  a  non-deceptlve  altema- 

» Eastern’s  Leisure  Class  reservation  Is 
available  at  regular  coach  fare  and  entitles 
the  holder  to  board  subject  to  availability  of 
space.  In  the  event  the  holder  Is  unaccom¬ 
modated,  Eastern  will  tender  compensation 
In  the  amount  of  the  remaining  flight  cou¬ 
pons  to  the  passenger’s  next  stopover  or  In¬ 
terline  connection,  or  If  none,  to  his  destina¬ 
tion.  In  addition.  Eastern  will  provide  the 
passenger  with  free  transportation  on  its 
next  available  flight.  Eastern  has  ottered  con¬ 
ditional  reservations  since  1971,  when  the 
Board  dismissed  complaints  against  Eastern’s 
tariff  revision.  Order  71-fl-120.  At  present. 
Delta  and  National  also  have  tariffs  provid¬ 
ing  for  conditional  reservations  Identical  to 
the  Leisure  Class. 


live  to  overbooking  as  a  means  of  reduc¬ 
ing  the  number  of  empty  seats  caused  by 
no-shows.  As  thu  soivisioned.  the  con- 
diti<mal  reservaticm  would  entitle  the 
holder  to  board  a  flight  only  after  passen¬ 
gers  holding  confirmed  reservations.  As 
the  incentive  for  accepting  the  extra  risk 
of  denied  boarding,  the  purchaser  would 
receive  some  benefit — either  a  reduction 
in  the  price  of  the  ticket,  (n  some  com- 
pensaticHi  (such  as  a  free  filght  at  a  later 
time)  in  the  event  he  is  unaccommo¬ 
dated.  Proponents  of  the  conditional  res¬ 
ervation  pointed  to  Eastern’s  very  low 
denied  bciarding  rate  ”  as  evidence  that 
wider  availability  of  conditional  reserva¬ 
tions  would  reduce  oversales  even  if  the 
Board  does  not  prohibit  deliberate  over¬ 
booking.  It  was  also  asserted  that  active 
marketing  of  ccmditional  reservations 
would  provide  an  effective  alternative  to 
overbcx^ing  as  a  means  to  increase  load 
factors.  These  commenters  argued  that, 
if  the  Board  proscribes  overtxx^ing, 
carriers  would  sell  conditional  or  dis¬ 
count  reservations  at  approximately  the 
same  rates  as  they  now  overbook,  result¬ 
ing  in  no  significant  change  in  load  fac¬ 
tors.  Such  a  procedure  would  allow  the 
traveler  who  desires  absolute  assurance 
against  denied  boarding  to  protect  him¬ 
self  by  purchasing  a  cimfirmed  reserva- 
tiCHi,  while  persons  willing  to  accept 
greater  risks  of  denied  boarding  could 
do  so  voluntarily.  Carriers  would  be  de¬ 
terred  from  the  abuse  of  selling  unlimited 
numbers  of  conditional  reservations  by 
the  requirement  of  an  extra  payment  to 
the  holder  in  the  event  he  is  unaccommo¬ 
dated  on  the  filght. 

Several  carriers  contended  that  con¬ 
ditional  reservations  are  an  inadequate 
substitute  for  intentional  overbooking  as 
a  weapon  against  no-shows  and  late  can¬ 
cellations.  It  was  argued  that  manda¬ 
tory  use  of  c(Hiditlonal  reservations 
would  increase  passenger  anxiety,  en¬ 
courage  multiple  reservations  and  thus 
even  greater  no-shows,  and  possibly  di¬ 
vert  passengers  to  surface  transportation 
in  short-haul  markets.  Eastern  com¬ 
mented  that  its  Leisure  Class  does  not 
appeal  to  travelers  when  more  definite 
reservations  are  available,  and  viewed 
the  conditional  reservation  as  a  supple¬ 
ment  to,  rather  than  a  substitute  for 
controlled  overbooking.” 

3.  Limits  on  ticket  interchangeability. 
All  (iarriers  and  several  other  comment¬ 
ers  strongly  (Hiposed  any  limitations  on 
the  transferability  of  tickets  between 
carriers  as  a  no-show  ccHitrol  measure. 
It  was  pointed  out  that  ticket  inter¬ 
changeability  is  a  major  element  of  the 
flexible  airline  reservations  systems,  and 
ttiat  any  such  limits  would  not  be  worth 

*  One  year  after  Its  conditional  reservation 
was  noade  available.  Eastern’s  denied  board¬ 
ing  rate  decreased  67  percent  (FY  1971  to  FY 
1972).  Since  1971,  Eastern  has  had  by  far  the 
lowest  oversales  rate  of  the  trunk  carriers 
and  tn  CT  1976  denied  boarding  to  only  2.0 
passengers  per  10,000  enplanements,  com¬ 
pared  to  the  industry  average  of  7.0. 

*  Eastern  oonunented  that  In  flscal  1976  it 
aoccHnmodated  840,000  additional  passengers 
through  deUberata  overbooking  and  230,000 
passengers  by  the  Leisure  Class  reservation. 
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their  price  In  terms  of  Inconvenience  to 
the  public  and  the  costs  of  admlnlstra* 
tlon.  lATA  maintained  that  such  re¬ 
strictions  would  be  especially  unwork¬ 
able  In  international  markets. 

4.  Postdeparture  reconciliation  proce¬ 
dures.  Comment  was  mixed  on  the  merit 
of  postdeparture  reconciliation  as  a 
means  to  reduce  “carrier-caused”  no- 
shows.  Postdeparture  reconciliation  Is 
the  checking  of  tickets  actually  used  on 
a  specific  flight  against  reservations 
made  for  that  flight.  If  the  check  reveals 
no-shows,  that  Information  is  relayed 
so  that  all  down-line  and  return  space 
of  the  no-show  passenger  is  cancelled.” 
The  use  of  post-departure  reconciliation 
assertedly  reduces  oversales  by  lowering 
the  mean  level  and  variability  of  re¬ 
ported  no-shows.  Insofar  as  carriers' 
overbooking  calculations  are  based  on 
the  level  of  reported  no-shows,  postde¬ 
parture  rec<mclliation  would  enable  car¬ 
riers  to  reduce  overbookiiig  rates  and 
attain  a  finer  tuning  of  their  capacity 
management  programs.  American  Air¬ 
lines  has  used  such  procedures  for  many 
years  and  estimated  that  its  no-show 
rate  would  be  25  percent  higher  if  post¬ 
departure  reconciliation  were  not  em¬ 
ployed. 

Commenters  raised  two  principal  dif¬ 
ficulties  with  postdeparture  reccmcilia- 
tion  procedures.  First,  several  carriers 
asserted  that,  because  of  the  time  con¬ 
sumed  in  the  reconciliation,  the  no-show 
information  may  not  be  available  in  time 
to  be  useful  to  down-line  stations,  at 
least  in  short  route  segments.  The  second 
problem  is  that  passengers  who  no-show 
on  one  leg  of  their  itinerary  may  never¬ 
theless  reach  an  intermediate  point  by 
other  means  of  transportation,  and  de¬ 
sire  to  utilize  their  originally-booked  ac¬ 
commodations.  Cancellation  of  the 
down-line  space  would  convert  the  trav¬ 
eler  into  a  “no-record”  passenger  and  a 
potential  oversale'  on  the  continuing 
flight.  However.  American  and  other 
commenters  asserted  that  these  prob¬ 
lems  affect  only  a  small  proportion  of 
the  total  cancellations  which  would  be 
produced  by  post-departure  reconcila- 
tlon.  Opponents  of  mandatory  postde¬ 
parture  reccmciliation  pointed  out  that 
Judge  Park  in  the  “ERP  Investigation” 
found  that,  while  such  procedures  would 
very  likely  be  effective  in  reducing  car- 
rler-caus^  no-shows,  the  difBcultles  of 
implementing  and  overseeing  such  pro¬ 
cedures  would  outweigh  their  benefits, 
absent  emergency  conditions. 

5.  Other  suggested  changes  in  reserva¬ 
tions  practices.  Julian  Simon,  Professor 
of  Economics  at  the  University  of  Illi¬ 
nois,  has  vigorously  promoted  a  plan 


“The  currently  effective  Standard  Inter¬ 
line  Passenger  Procedures  (SIPP)  provides 
for  down-line  cancellation  of  reservations  of 
"known”  no-show  passengers.  Since  SIPP  Is 
part  of  an  ATC  agreement.  It  Is  unenforce¬ 
able  except  as  a  matter  of  contract.  In  the 
"ERP  Investigation"  the  Board  proposed  to 
make  SIPP  obligatory  on  all  carriers  by 
adopting  SIPP  as  a  tariff  rule.  That  proposal, 
like  the  other  elements  of  the  Board's  initial 
plan  in  the  “Investigation,"  was  later  re- 
Jected- 


which  he  claims  is  an  ideal  solution  to 
the  overbooking/no-show  dilemma  and 
which  will  leave  all  parties  satisfied.  Pro¬ 
fessor  Simon  would  allow  carriers  to 
overbook  without  regulatory  restraint. 
If  more  ticketed  peussengers  arrived  for 
boarding  than  available  seats,  each  pas¬ 
senger  would  be  told  to  submit  a  sealed 
bid  of  the  lowest  amount  he  Is  willing  to 
accept  in  return  for  waiting  “until  the 
next  available  flight.”  The  low  bidders 
would  be  given  the  amounts  they  bid. 
imtll  the  group  size  is  reduced  to  the  air¬ 
craft  capacity.  Thus  the  low  bidders  are 
satisfied,  having  received  what  they 
asked  for.  and  all  other  passengers  fly  as 
scheduled,  without  complaint.  The  air¬ 
lines  would  be  happy  because  they  could 
overbook  to  an  even  greater  extent  than 
at  present.  Furthermore,  Professor  Si¬ 
mon  claimed  that  a  mock  oversale  ex¬ 
periment  showed  that  the  low  bidders 
would  be  willing  to  wait  for  sums  far 
lower  than  denied  boarding  compensa¬ 
tion.  Thius,  it  was  asserted,  the  plan'  Is 
cheaper  than  the  pre.sent  regulatory  sys¬ 
tem  and  encourages  free-market  carrier 
efficiency.  Professor  Simon  also  reported 
that  he  has  tried  to  Interest  carriers  in 
his  "Auction  Plan”  for  several  years 
without  success.  Perhaps  part  of  the  rea¬ 
son  for  its  lack  of  adoption  is  that  car¬ 
riers  feel  the  procedure  is  cumbersome 
and  likely  to  delay  the  departure  of  the 
flight. 

c.  CHANGES  IN  PART  250 

1.  Level  of  denied  boarding  compensa¬ 
tion.  Part  250  now  provides  that  a  pas¬ 
senger  denied  boarding  cm  a  flight  and 
eligible  “  for  denied  boarding  ccunpensa- 
tion  (DBC)  shall  be  offered  compensa¬ 
tion,  as  liquidated  damages,  at  the  rate 
of  100  percent  of  the  value  of  the  first  re¬ 
maining  flight  coupon  on  his  ticket  (i.e., 
the  ticket  price  of  the  flight  segment 
from  which  the  passenger  was  bumped) , 
with  a  minimum  of  $25  and  a  maximum 
of  $200.  Several  commenters,  including 
many  outraged  bumping  victims,  argued 
that  the  present  DBC  formula  is  insuffi¬ 
cient  either  to  compensate  bumped  pas¬ 
sengers  or  to  deter  oversales.  Among  the 
changes  most  frequently  recommended 
were  (1)  removal  of  the  $200  ceiling; 

(2)  an  increase  in  the  $25  minimum; 

(3)  an  increase  in  DBC  to  include  the 
value  of  flight  coupons  to  final  destina¬ 
tion,  not  just  to  the  point  of  next  con¬ 
nection  as  Part  250  now  provides;  and 

(4)  an  Increase  in  DBC  to  two  or  three 
times  the  present  level,  so  that  it  will  not 
only  be  more  compensatory  but  will  dis¬ 
courage  oversales.  Several  individuals 
stresyd  that  going  to  court  to  recover 
losses  from  bumping  is  not  feasible  for 
the  average  passenger. 


“  A  passenger  Is  eligible  for  DBC  if  he  com¬ 
plies  with  the  carrier's  requirements  as  to 
ticketing  and  dheck-in  and  is  denied  board¬ 
ing  despite  holding  confirmed  reserved  space 
on  the  flight,  unless  the  denial  of  boarding 
was  caused  by  Government  requisition  of 
space  or  substitution  of  smaller  aircraft  for 
operational  or  safety  reasons,  or  unless  the 
carrier  arranges  alternate  transportation  for 
the  bumped  passenger  within  a  prescribed 
time  period  (see  discussion  of  the  latter  ex¬ 
ception  at  p.  14) . 


The  carriers  cmitended  that  present 
levels  of  DBC  are  fully  compensatory, 
and  that  passengers  whose  losses  exceed 
the  DBC  tendered  have  a  common  law 
remedy.  It  was  also  pointed  out  that 
Judge  Park  rejected  a  proposed  threefold 
increase  in  DBC  in  the  “EIRP  Investiga¬ 
tion.” 

2.  Eligibility  for  denied  Boarding  com¬ 
pensation.*^  Several  commenters  suggest¬ 
ed  modification  or  deletion  of  the  excep¬ 
tion  that  a  passenger  is  ineligible  for 
DBC  if  the  carrier  arranges  alternate 
transportati(Hi  planned  to  arrive  at  the 
passenger’s  next  stopover  or  destination 
within  2  hours  domestically  or  4  hours 
internationally.  Their  argument  was 
that  a  passenger  who  has  justifiably  re¬ 
lied  on  the  advertised  schedule  of  the 
carrier  is  entitled  to  compensation  if 
the  promised  service  is  not  delivered.  It 
was  contended  that  a  passenger  may  be 
seriously  inconvenience  by  even  a  one 
or  two  hour  delay,  e.g..  by  missing  a  con¬ 
necting  flight,  business  appointment,  or 
personal  matter.  It  was  alro  pointed  out 
that  the  time  limit  provisions  are  the 
most  commmily  invc^ed  exceptions  to 
DBC  eligibility,  and  in  some  cases  invite 
abuse  of  the  spirit  of  the  Board’s  com¬ 
pensation  scheme.” 

A  few  commenters  also  urged  elimi¬ 
nation  of  the  exception  to  eligibility  in 
the  case  of  substituticm  of  lower  capacity 
equipment  when  required  by  safety  or 
operational  factors.  OCA.  for  example, 
asserted  that  a  passenger  holding  a  con¬ 
firmed  reservation  should  be  compen¬ 
sated  whenever  he  is  bumped  regardless 
of  whether  there  is  a  boria  fide  cause. 

3.  Boarding  priority  rules.  Part  250 
now  provides  that  each  carrier  must 
establish  and  file  with  the  Chief,  Pas¬ 
senger  and  Cargo  Rates  Division,  Bureau 
of  Pares  and  Rates,  non-discriminatory 
rules  for  determining  which  passoigers 
are  denied  boarding  in  the  event  of  an 
oversale.  Sc»ne  commenters  asserted 
that  the  flexibility  allowed  by  Part  250 
with  respect  to  these  boarding  prlcH'ity 
rules  places  too  much  discreticm  in  the 
hands  of  carrier  personnel  ”  and  Invites 
unfair  results.  It  was  suggested  Instead 
that  the  hocusing  priority  rules  be  made 
uniform  and  be  filed  in  the  carriers’ 
tariffs.  For  example,  ACAP  and  several 
members  of  the  public  urged  that  board¬ 
ing  priority  be  based  on  chronological 
order  of  reservation  and  not  upon  the 
order  of  arrival  at  the  boarding  point. 
Such  a  system,  it  was  asserted,  would  en- 


**  Generally,  about  50  percent  of  ptCssengers 
denied  boarding  are  Ineligible  for  DBC.  Of 
the  133,000  passengers  bumped  domestlcaUy 
In  CY  1976,  49  percent  were  Ineligible  for 
compensation  berause  the  carrier  arranged 
alternate  transportation  within  the  2  hour 
limit,  and  6  percent  were  ineligible  because 
the  bumping  occurred  through  substitution 
of  smaller  aircraft,  while  44  percent  or  59,000 
were  eligible  for  DBC. 

“In  two  extreme  cases,  13,400  of  Aloha's 
14.000  oversold  passengers,  and  9,900  of 
Hawaii's  11,000  received  no  compensation 
becaiise  of  this  exception  (1976) . 

"There  is  considerable  variety  among  the 
carriers'  boarding  priorities.  Among  domestic 
carriers  the  most  common  lowest  priorities 
are  the  last  passenger  to  checA  In,  volunteers, 
or  the  "least  Inconvenienced  passenger.** 
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able  the  passenger  to  take  afiBrmatlve 
action  to  protect  himself  from  being 
bumped. 

Other  commenters,  however,  main¬ 
tained  that  it  is  desirable  to  allow  carrier 
boarding  agents  some  flexibility  in 
choosing  persons  to  be  bumped,  for  an 
unduly  rigid  priority  system  could  result 
in  such  imtoward  results  as  splitting 
parties  or  the  bumping  of  elderly  per¬ 
sons,  the  infirm,  or  minor  children. 

4.  Other  changes  in  Part  250.  OCA 
suggested  two  additional  amendments 
to  Part  250.  First,  it  recommended  that, 
in  view  of  the  increasing  participaticm  of 
commuter  air  carriers  in  inter-line  air 
transportation,  the  DBC  rules  should  be 
made  aiH>licable  to  commuters.  Second. 
OCA  urged  rewording  of  the  notice 
given  to  oversold  passengers  pursuant 
to  §  250.9  to  clarify  that  acceptance  of 
DBC  constitutes  a  waiver  of  the  right  to 
pursue  other  remedies  for  damages. 

D.  OTHER  CAUSES  OF  OVERSALES 

Advance  Notice  EDR^296  raised  the 
question  of  whether  the  Board  should 
take  action  with  regard  to  oversales  re¬ 
sulting  from  factors  other  than  de¬ 
liberate  overbooking.  Hie  carriers  as¬ 
serted  that  overbooking  is  only  one  of 
several  causes  of  oversales;  estimates  of 
the  portion  of  denied  boardings  at¬ 
tributable  to  overboiling  ranged  frwn  15 
percent  to  65  percent.  Other  major 
causes  are  (1)  computer  malfunction; 
(2)  errors  of  carrier  personnel  and  travel 
agents;  (3)  free  sale*^,  block  ticketing 
or  “write-your-own  ticket”  arrange¬ 
ments*;  and  (4)  substitution  of  lower 
capacity  aircraft  for  operational  or  safe¬ 
ty  reasons.  With  the  exception  of  the  lat¬ 
ter,  these  factors  result  in  “no-record” 
passengers,  i.e.,  passengers  who  appear 
at  the  boarding  gate  with  validated 
tickets  but  for  whom  the  carrier  has  no 
record  of  reservation.  No-record  passen¬ 
gers  will  appear,  for  example,  if  a  ticket 
agent  Issues  a  confirmed  reservation  by 
marking  the  ticket  “OK"  but  fails  to 
record  the  reservation  properly  into  the 
computer  reservations  system.  Because 
the  no-record  passenger  has  a  properly 
validated  ticket,  he  is  usually  permitted 
to  board  along  with  the  other  holders 
of  confirmed  reservations,  sometimes  re¬ 
sulting  in  an  oversale. 

Carriers  generally  opp>osed  Board  ac¬ 
tion  against  these  causes  of  oversales 

*’  Free  sale  Is  a  reservations  procedure 
established  by  Inter-carrler  agreement 
whereby  a  participating  carrier  may  confirm 
reservations  on  another  carrier  without 
checking  availability  of  space,  up  to  a  specific 
time  befwe  departure.  This  procedure  Is 
commonly  used  by  overseas  offices  of  foreign 
carriers  and  by  certain  hotels  that  do  not 
have  computer  or  local  telephone  access  to 
the  reservations  office  of  the  other  carrier. 
Free  sales  are  presently  limited  by  ATC 
Resolution  No.  105.23  as  follows:  Free  sales 
may  not  be  granted  to  travel  agents;  they 
may  be  utilized  only  up  to  24  hours  prior 
to  flight  departure;  and  all  free  sales  must 
be  reported  to  the  carrier  after  confirmation 
to  the  passenger. 

*  In  block  ticketing  or  write-your-own 
ticket  programs  an  agent  or  passenger  Is 
given  ticket  stock  and  Is  permitted  to  issue 
•‘confirmed’*  reservations  and  “validated'* 
tickets  wtlhout  notifying  the  carrier. 


on  the  grounds  that  (1)  Board  action 
would  be  costly  and  ineffective;  and  (2) 
it  would  destroy  the  utility  of  such  serv¬ 
ices  as  free-sales  and  travel  agency  sell¬ 
ing  procedures.  Furthermore,  it  was  as¬ 
sert^,  carriers  themselves  are  con¬ 
tinually  trying  to  minimize  errors  in  the 
reservations  system,  so  that  Board  acti<m 
is  unnecessary. 

OCA,  on  the  other  hand,  recommended 
that  the  Board  attempt  to  curb  abuses 
in  intra-industry  agreements  which  re¬ 
sult  in  confirmed  reservations  not  being 
entered  onto  subsequent  carriers’  rec¬ 
ords.  ACAP  urged  the  Board  to  reduce 
boarding  errors  by  adopting  positive 
check-in  requirements. 

E.  APPLICABILITY  OP  OVERBOOKING  REGULA¬ 
TIONS  TO  FOREIGN  CARRIERS 


Comment  was  divided  on  whether  the 
Board  should  impose  any  changes  made 
in  its  regulations  uniformly  upon  do- 
mesi;lc  and  foreign  carriers.-  When  first 
adopted.  Part  250  amilied  only  to  U.S. 
flag  can'iers.  but  was  extended  in  1974 
to  foreign  air  carriers  wrlth  respect  to 
flights  “originating  or  terminating  at,  or 
serving”  points  in  the  U.S.*  However, 
foreign  carriers  are  excluded  from  the 
reporting  requirements  relating  to  denied 
boarding  statistics.* 

Most  U.S.  carriers  urged  uniform  s«)- 
plication  of  overbooking  regulations  to 
all  carriers  to  avoid  a  competitive  disad¬ 
vantage  to  domestic  carriers.  LATA,  cm 
the  other  hand,  (^iposed  the  extension  of 
any  changes  in  Part  250  to  foreign  air 
transportation,  and  urged  amendment 
of  that  regulation  to  remove  its  existing 
extra-territorial  effect.  At  the  same  time, 
lATA  stated  that  the  present  wide  varia¬ 
tions  among  the  many  nations’  denied 
boarding  compensation  schemes  are  \m- 
desirable  and  urged  adoption  of  an  in¬ 
ternationally  uniform  DBC  plan." 

HI.  The  Board’s  Proposal 

A.  policy  REGARDING  BUMPING 

At  the  outset  of  this  proceeding  more 
than  a  year  ago  we  had  not  reached  any 
conclusions  about  future  Board  policy 
regarding  overbooking  and  oversales,  but 
we  did  express  our  ccmcem  that  the  inci¬ 
dence  of  denied  boardings  appeared  to 
be  rising.  Although  certain  carriers  dis¬ 
puted  our  interpretation  of  the  oversale 
statistics,  we  note  that  in  the  period  of 
time  since  this  investigation  was  begun, 


“SecUon  250.2,  ER-880,  August  13,  1874. 
This  section  has  since  been  clarified  to  state 
that  the  rules  in  Part  260  apply  only  to  flights 
for  which  the  passenger  has  a  flight  coupon 
naming  a  U.S.  point.  ER-897,  January  27, 
1975.  The  change  was  made  to  explicitly  ex¬ 
clude  from  our  DBC  rules  those  portions  of 
U.S. -originating  or  terminating  flights  which 
occur  wholly  outside  the  UB. 

“JER-880  required  foreign  air  carriers  to 
file  Form  250’s,  but  that  requirement  was 
stayed  Indefinitely  by  ER-897,  January  27. 
1975. 

“With  the  ai^roval  erf  the  British  Civil 
Aviation  Authority,  several  carriers  operating 
to  and  from  the  t7.K.  have  agreed  to  a  stand¬ 
ard  DBO  plan,  the  principal  features  of 
which  are  compensation  in  the  amount  of 
one-half  of  the  rMnalning  flight  coupon 
(minimum  £10,  maximum  £100)  plus  reason¬ 
able  expenses  incurred  at  the  airport. 


the  rate  of  denied  boardings  has  in¬ 
creased  significantly,  maiking  a  steady 
rise  in  oversales  each  year  since  1973.** 
While  bumping  is  relatively  Infrequent 
in  comparison  to  total  passenger  traffic, 
it  neverthdess  affects  a  substantial  num¬ 
ber  of  pe(rf>le  (over  133,000  in  1976) .  It  is 
understandable  that  many  of  these  per¬ 
sons  are  outraged  when  told  that, 
through  no  fault  of  their  own,  they  can¬ 
not  board  a  flight  for  which  they  hold 
"confirmed  reservations”.  Although  some 
carriers  would  have  us  lode  the  other 
way,  the  Board  cannot  be  indifferent  to 
the  hardship  and  distress  suffered  by 
many  thousands  of  innocent  passengers. 
'The  Increasing  rate  of  oversales,  coupled 
with  the  many  comments  of  Individual 
citizens  expressing  outrage  over  in¬ 
stances  of  bumping,  convince  us  that  we 
must  act  promptly  to  alleviate  the  suffer¬ 
ing  and  inconvenience  experienced  by  a 
growing  number  of  unsuspecting  and  ar¬ 
bitrarily  selected  passengers.* 

The  heart  of  our  proposed  new  policy 
governing  oversales  is  a  requirement  that 
carriers  reduce  “involuntary”  bumpings 
to  the  “smallest  practicable  number.”  In 
this  sense,  a  bumping  is  considered 
“voluntary”  if  the  passenger  is  so  satis¬ 
fied  with  the  cfHnpensation  or  other 
terms  offered  that  he  freely  and  volun¬ 
tarily  relinquishes  his  confirmed  space. 
'The  “smallest  practicable  number”  is  the 
lowest  amoimt  practicably  attainable  by 
any  means  which  do  not  significantly 
compimnise  the  reservations  and  board¬ 
ing  system  as  a  whole. 

Carriers  would  be  given  a  choice  of 
means  to  reach  the  goal  of  minimizing 
involimtary  bumpings.  The  Board  is  pre¬ 
scribing  one  set  of  procedures,  but  car¬ 
riers  are  invited  to  seek  our  approval  for 
any  alternate  procedures  consonant  with 
the  newly  stated  policy.  Carriers  would  be 
required  to  submit  monthly  reports  on 
the  extent  of  their  “voluntary”  and  “in¬ 
voluntary”  bumpings,  and  the  amount  of 
compensation  paid  or  other  terms  ap¬ 
plied  to  each  class  of  bumi>ed  passenger. 
If.  after  a  reasonable  trial  period,  these 
new  measures  prove  ineffective  in  bring¬ 
ing  a  sharp  reduction  in  the  bumping  of 
unwilling  passengers,  the  Board  is  pre- 


"The  latest  data  available  at  the  time 
EDR-296  was  Issued  showed  102,000  passen¬ 
ger  bolding  confirmed  reservations  were  de¬ 
nied  boarding  domestically,  equivalent  to  6.0 
per  10,000  enplanements  (PY  1975).  The 
most  recently  published  figures  are  133,000 
and  7.0  (CY  1976).  In  calendar  1973,  the 
number  of  oversales  was  76,000  or  4.6  per 
10,000  enplanements.  (In  international  op¬ 
erations,  denied  boardings  declined  from 
10,500  In  1075  to  9,600  in  1976,  equivalent  to 
a  rate  of  7.1  per  10,000  enplanements  for 
1976).  Source:  CAB  Form  251  reports,  com¬ 
piled  In  “Passengers  Denied  Confirmed 
Space,  Calendar  years  1076  and  1975.” 

**  In  addition,  the  Board’s  Bureau  of 
Enforcement  has  recently  Instituted  an  In¬ 
formal  nonpubllc  Investigation  of  various 
carriers’  compliance  with  the  existing  com¬ 
pensation  rules  of  Part  260.  That  proceeding, 
which  wUl  determine  whether  formal  en¬ 
forcement  action  Is  warranted,  was  under¬ 
taken  In  response  to  Information  received  by 
the  staff  that  certain  carriers  have  failed  to 
furnish  written  explanations  of  denied 
boarding  compensation  to  bumped  passen¬ 
gers  and  to  make  appropriate  compensatory 
payments.  Order  77-8-46,  August  12.  1977. 
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pared  to  take  more  drastic  action,  possi¬ 
bly  including  a  curtailment  of  deliberate 
overbooking. 

By  establishing  this  new  policy,  we  are 
attempting  to  relieve  the  hardship  and 
frequently  anomalous  consequences  of 
the  rather  arbitrary  boarding  priorities 
now  employed  by  carriers  to  determine 
which  passengers  are  bumped.  For  ex¬ 
ample.  biunping  passengers  at  the  rear  of 
the  check-in  line,  as  is  conunonly  done, 
may  result  in  denying  boarding  to  per¬ 
sons  who  are  on  urgent  travel  while  pas¬ 
sengers  who  would  be  happy  to  leave  the 
plane  in  exchange  for  the  money  offered 
remain  on  board.  We  believe  that  the 
hardship  commonly  associated  with 
bumping  will  be  sharply  reduced  if  car¬ 
riers  are  required  to  let  the  passenger 
himself,  in  effect,  decide  whether  to  be 
biunped  rather  than  allowing  passengers 
no  choice  in  the  matter. 

Certainly  there  are  many  passengers 
whose  travel  arrangements  are  of  such 
urgency  that  they  woiild  not  ordinarily 
be  interested  in  giving  up  their  reserva¬ 
tions  for  a  compensatory  payment.  But 
rarely  is  it  necessary  to  bump  more  than 
a  very  few  persons,  and  in  most  cases  it  is 
unlikely  that  enough  passengers  could 
not  be  found  to  volunteer  to  leave  the 
flight  in  return  for  a  reasonable  siun  of 
money.  Consequenty.  it  does  not  appear 
unreasonable  to  reqiiire  carriers  to  d^- 
tically  reduce  the  incidence  of  involun¬ 
tary  denied  boarding. 

At  the  same  time,  however,  we  have 
tentatively  decided  to  refrain  from  di¬ 
rectly  regulating  overbooking  or  other 
carrier  reservations  practices  which 
sometimes  result  in  oversales.  Instead,  it 
is  our  belief  that  the  new  policy  set 
forth,  coupled  with  the  increased  com¬ 
pensation  payable  to  bumped  passengers, 
will  give  carriers  an  adequate  economic 
incentive  to  reduce  involuntary  denied 
boarding  to  the  point  where  further 
Board  action  will  simply  be  imnecessary. 

Our  decision  not  to  outlaw  deliberate 
overbooking  at  this  time  rests  in  part 
Qn  the  aspects  of  this  practice  which 
benefit  air  travelers  as  a  whole.  While  it 
is  not  possible  on  this  record  to  determine 
the  precise  economic  value  of  intentional 
overbooking,  it  seems  clear  that  con¬ 
trolled  overbooking  does  serve  an  im¬ 
portant  public  benefit  by  filling  what 
would  otherwise  be  unoccupied  seats,  and 
in  turn  reducing  the  pressure  for  fare  in¬ 
creases  and  enabling  more  passengers  to 
be  accommodated  on  the  flight  of  their 
choice. 

Although  some  commenters  urge  us  to 
prohibit  deliberate  overbooking  as  a  com¬ 
panion  measure  to  the  institution  of  some 
form  of  no-show  controls,  it  is  our  tenta¬ 
tive  conclusion  that  imposition  of  no- 
show'  control  procedures  on  a  national 
scale  would  virtually  destroy  the  con¬ 
venience  and  flexibility  of  the  airline 
reservations  system  as  it  is  known  today. 
Although  compulsory  advance  purchase 
of  tickets,  postdeparture  refund  penal¬ 
ties.  and  Umits  on  ticket  transferability 
might  very  well  have  an  ameliorative 
effect  on  no-shows  and  reservations 
turnover,  and  thus  eliminate  the  need  for 
deliberate  overbooking,  we  are  inclined 
to  believe  that  such  a  program  would 
lead  to  hardship  in  many  instances  and 


meet  with  stiff  public  opposition.**  In 
short,  we  tentatively  believe  that  any 
benefits  of  such  measures  would  be  out¬ 
weighed  by  the  costs  imposed  on  all  air 
travelers  in  the  loss  of  the  ability  to 
make,  change,  or  cancel  reservations 
freely,  without  advance  payment  or  risk 
of  charge." 

One  further  consideration  which  bears 
on  our  tentative  determination  not  to 
prohibit  deliberate  overbooking  is  the 
fact  that  a  cessation  of  overbooking 
would  certainly  not  result  in  eliminating 
bumpings.  The  comments  in  this  pro¬ 
ceeding  indicate  that  a  significant  pro¬ 
portion  of  oversales,  perhaps  more  than 
half,  are  caused  by  factors  other  than 
intentional  overbooking.  Moreover,  it 
appears  that  the  principal  causes  of  such 
inadvertent  oversales — human  and  com¬ 
puter  error — are  not  suitable  for  cure 
through  regulatory  action.  Thus,  even  if 
we  were  to  reduce  the  incidence  of  over¬ 
sales  by  outlawing  deliberate  overbook¬ 
ing.  we  would  still  be  faced  with  the 
basic  problem  of  how  to  minimize  the 
personal  hardship  of  being  denied 
boarding. 

We  emphasize,  however,  that  our  de¬ 
cision  to  refrain  from  direct  regulation 
of  carriers’  reservations  practices  is  only 
tentative,  and  will  be  reconsidered  if 
carriers  are  not  successful  in  reducing 
Involuntary  bumpings  to  a  negligible 
level.  We  note  that  several  of  the  caiises 
of  oversales — overbooking,  free-sales, 
write-your-own  ticket  programs — are 
within  the  exclusive  control  of  the  car¬ 
riers.  and  the  carriers  can  fairly  be  told 
to  skdminister  these  programs  more  care¬ 
fully  or  dispense  with  them  altogetha*. 
While  some  of  these  practices  may  in¬ 
deed  benefit  the  public  as  a  whole,  it  is 
plainly  unfair  that  individual  passengers 
should  bear  the  entire  burden  of  mis¬ 
takes  and  miscalculations  by  the  carrier 
or  its  agents. 

B.  THE  board’s  SUGGESTED  PLAN 

We  are  proposing  a  set  of  procedures 
patterned  after  the  existing  scheme  of 
denied  boarding  compensation  but  modi¬ 
fied  to  reflect  our  new  policy  regarding 
involuntary  denied  boarding  and  other 
observations  formed  in  the  course  of 
this  proceeding.  Every  carrier  would  be 
required  to  follow  these  rules  unless  the 
carrier  received  Board  approval  for  an 
alternative  system  of  compensation.  The 
principal  changes  from  the  existing  rules 
are  a  requirement  that  carriers  request 
volunteers  for  the  denied  boarding  com¬ 
pensation,  an  increase  in  the  level  of 
compensation,  and  a  broader  eligibility 
for  compensation. 


**  We  are  also  defining  at  this  time  to  pro¬ 
pose  mandatory  adoption  of  postdeparture 
reconciliation  procedures  (see  supra  p.  11), 
because  of  the  administrative  and  enforce¬ 
ment  problems  which  would  very  likely  be 
encountered.  We  also  prefer  to  await  the  out¬ 
come  of  the  experience  under  the  new  bump¬ 
ing  policy  before  undertaking  such  a  detailed 
oversight  of  carrier  reservations  practices. 

“  Furthermore,  such  an  tadustry-wlde  sys¬ 
tem  would  very  likely  be  costly  to  administer, 
a  cost  ultimately  borne  by  the  public.  Judge 
Park  in  the  “£RP  Investigation”  estimated 
that  such  no-show  control  measures  would 
cost  an  Industry  total  of  $55  million  per 
year,  after  accounting  for  refund  penalty 
revenue. 


In  the  event  of  an  oversale  the  car¬ 
rier  would  be  required  to  make  a  boTia 
fide  and  sincere  effort  to  seek  volun¬ 
teers"  for  denied  boarding  before  re¬ 
sorting  to  any  other  boarding  priority. 
Carriers  would  be  given  discretion  as  to 
precisely  how  and  when  to  request  vol¬ 
unteers,  but  the  effort  would  have  to  be 
designed  to  minimize  the  possibility  that 
a  passenger  is  bumped  against  his  will. 
To  the  extent  that  volunteers  are  solic¬ 
ited  jat  the  time  of  flight,  it  would  pre¬ 
sumably  be  necessary  for  the  carrier  to 
explain  briefly  the  level  of  compensation 
and  to  furnish  information  about  avail¬ 
able  alternative  flights.  If  the  carrier 
chose  to  request  volimteers  from  a  group 
of  passengers  waiting  to  board  a  par¬ 
tially  filled  aircraft,  and  an  insufficient 
number  came  forward,  then  the  carrier 
would  have  to  repeat  the  request  Inside 
the  aircraft  as  well. 

Although  certain  carriers  have  in  the 
past  sought  volimteers  for  denied  board¬ 
ing,  the  effort  was  never  uniform 
throughout  the  industry  nor  was  the 
incentive  to  passengers  very  great.  By 
raising  the  level  of  compensation  and 
expanding  the  eligibility  for  it,  we  are 
hopeful  that  the  search  for  volunteers 
will  be  more  successful.**  However,  we 
recognize  that  there  may  be  times  when, 
despite  a  thorough  request,  there  are 
fewer  volunteers  than  the  niunber  of 
oversales.  In  those  instances,  the  carrier 
would  be  permitted  to  resort  to  a  non- 
discriminatory  boarding  priority  which 
has  been  filed  with  and  approved  by  the 
Board  (in  the  same  manner  that  board¬ 
ing  priority  rules  are  now  filed).  Al¬ 
though  some  commenters  urged  us  to 
specify  a  uniform  boarding  priority  for 
all  carriers — such  as  chronological  order 
of  reservation  or  ticket  purchaser — ^we 
have  tentatively  decided  to  allow  carriers 
to  retain  the  discretion  and  flexibility 
now  present  in  the  boarding  priority 
rules.  However,  we  specifically  solicit 
further  comment  on  this  question. 

Our  proposals  for  an  Increased  level 
and  broader  eligibility  for  denied  board¬ 
boarding  but  also  on  the  observation 
that  the  existing  compensation  scheme 
is  often  inadequate  to  redress  the  Injury 
resulting  from  bumping,' and  sometimes 
provides  no  pasunent  at  all  despite  sub- 
ing  compensation  rest  not  only  upon  our 
desire  to  attract  volunteers  for  denied 
stantial  hardship.  As  in  the  past,  com¬ 
pensation  would  be  computed  with  ref¬ 
erence  to  the  passenger's  ticket  but  will 
be  raised  to  include  the  value  of  the 
ticket  coupons  up  to  the  passenger’s  next 


"A  "volunteer”  in  this  sense  Is  a  person 
who  answers  the  carrier’s  call  for  volunteers 
and  freely  and  willingly  relinquishes  his 
confirmed  space  in  retium  for  denied  board¬ 
ing  compensation.  Any  passenger  selected 
f(«  denied  boarding  on  the  basis  of  any  other 
boarding  priority  would  be  considered  to 
have  been  denied  boarding  involuntarily, 
whether  or  not  the  passenger  subsequently 
accepts  denied  boarding  compensation. 

ST  In  the  event  that  there  are  more  vol¬ 
unteers  than  the  number  of  oversales,  it  is 
proposed  to  aUow  the  carrier  to  select  those 
passengers  who  would  be  entlUed  to  the 
least  compensation  (under  the  proposed 
compensation  scheme,  the  compensation 
will  vary  with  each  passenger's  ticket)  or  to 
make  a  random  selection. 
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stopover  (of  four  hours  of  longer)  or, 
if  none,  to  his  destination,  instead  of 
merely  to  the  next  connection  as  the 
present  rule  reads.  This  change  recog¬ 
nizes  that  a  bumping  from  one  flight  of¬ 
ten  causes  the  passenger  to  miss  a  con¬ 
necting  flight  as  well,  and  the  denied 
boarding  compensaton  has  always  been 
tied  to  the  value  of  the  missed  flight.  The 
level  of  compensation  would  be  set  at 
200  percent  of  the  sum  of  the  passenger’s 
remaining  flight  coupons’*  up  to  the 
stopover  or  destination,  with  a  $50  min¬ 
imum  and  a  $400  maximum  (contrasted 
with  the  present  $25  minimum  and  $200 
maximum).  We  are  also  proposing  to 
eliminate  the  two-  and  four-hour  alter¬ 
nate  transportation  exceptions  to  eligi¬ 
bility  now  contained  in  8  250.6(b).  We 
believe  that  it  is  simply  unfair  to  per¬ 
mit  thousands  of  passengers  to  be  de¬ 
nied  boarding  and  delayed*  up  to  two  or 
four  hours  without  any  right  to  com¬ 
pensation.  This  change  is  especially  ap¬ 
propriate  in  light  of  the  large  numbers 
of  passengers  adversely  affected  by  the 
alternate  transportation  exception  (ap¬ 
proximately  50%  of  the  total  number  of 
bumped  passengers) ,  particularly  in 
some  short-haul  high  density  markets 
where  it  has  apparently  led  to  abuse.  In 
order  to  retain  some  incentive  for  car¬ 
riers  to  arrange  alternate  transportation 
for  bumped  passengers,  however,  and 
recognizing  that  passengers  who  are  de¬ 
layed  are  usually  less  inconvenienced 
than  those  who  do  not  reach  their  desti¬ 
nation  at  all,  we  are  proposing  to  set  the 
compensation  at  one-half  the  amount 
described  above  if  the  passenger  is  given 
substitute  transportation  to  his  stopover 
or  destination  within  2  hours  domesti¬ 
cally  or  four  hours  internationally,  with 
a  $25  minimum  and  a  $200  maximum. 
One  further  proposed  change  in  eligibil¬ 
ity  for  compensation  is  the  elimination 
of  the  exception  for  denied  boardings 
caused  by  substitution  of  smaller  air¬ 
craft,  except  when  necessitated  by 
wheather  affecting  the  flight  in  question. 

Two  final  proposals  we  are  making  are 
a  modification  of  the  Form  251  denied 
boarding  reports  and  a  substantial  re¬ 
vision  of  the  written  explanation  of  de¬ 
nied  boarding  compensation  which  is 
furnished  to  bumped  passengers.  Form 
251,  filed  monthly  by  carriers,  would  be 
revised  to  include  the  number  of  volun¬ 
tary  and  involimtary  bumpings  and  the 
amoimt  of  compensation  paid  in  each 
category.  The  DBC  notice,  which  is  given 
to  passengers  immediately  after  a  denied 
boarding  and  sets  forth  the  terms  and 
ccmditions  for  denied  boarding  compen¬ 
sation.  would  be  changed  to  be  more 
readable  to  the  average  passenger,  in 
accordance  with  the  requests  of  OCA  and 
several  Individual  commenters.  We  are 
also  taking  this  opportimity  to  propose 
minor  changes  in  the  procedures  for  fil¬ 
ing  and  updating  these  notices,  as  set 
forth  in  §  250.9  of  the  proposed  rule. 


“We  are  also  proposing  to  clarify  that 
the  “value”  of  a  ticket  coupon,  upon  which 
DBC  is  based,  includes  taxes.  This  would  en¬ 
able  passengers  to  ascertain  the  correct 
anx>unt  of  compensation  simply  by  refer¬ 
ence  to  the  “bottom  line”  of  the  ticket  price. 


We  tentatively  believe  that  no  change 
sliould  be  made  in  either  the  applicabil¬ 
ity  of  Part  250  to  foreign  air  trans¬ 
portation  or  the  requirements  for  over¬ 
booking  discloeure  notices.  With  respect 
to  the  question  of  sqjplicability,  we  con¬ 
tinue  to  believe,  as  we  expressed  in  first 
extending  Part  250  to  foreign  air  car¬ 
riers,  that  it  is  desirable  to  maintain 
some  umbrella  of  protection  for  our  citi¬ 
zens  in  internaticMial  travel  who  might 
otherwise  be  left  without  remedy  in  the 
event  of  a  bumping.  Thus  we  propose 
that  our  new  oversales  policy  and  com¬ 
pensation  scheme  apply  equally  to  all 
flight  segments  that  serve  a  U.S.  point, 
whether  by  U.S.  flag  or  foreign  carriers. 
In  regard  to  public  notice  of  overbook¬ 
ing,  we  are  inclined  to  retain  the  sign¬ 
posting  and  ticket  notice  requirements 
now  in  effect,  since  carriers  presumably 
will  continue  to  deliberately  overbook 
flights  to  some  degree  \mder  our  new 
proposals.  We  would,  of  course,  stand 
ready  to  modify  the  text  of  the  notice 
in  appropriate  cases,  as.  for  example, 
where  a  carrier  abandons  the  practice  of 
deliberate  overbooking. 

C.  ALTERNATIVE  PROCEDURES 

The  rules  we  are  proposing  here  are 
not  Intended  to  provide  the  only  ac¬ 
ceptable  means  for  minimizing  involim¬ 
tary  denied  boarding.  In  fact,  carriers 
may  be  able  to  devise  alternative  meas¬ 
ures  which  accomplish  the  same  result  at 
less  cost.  Therefore,  we  encourage  car¬ 
riers  to  propose  and  experiment  with 
‘  other  procedures  consistent  with  our 
new  pwlicy  on  oversales.  The  alternative 
measures  could  be  tried  selectively  in 
particlar  markets  or  be  Instituted  in  a 
carrier’s  systemwide  operations.  Of 
course,  in  order  to  monitor  any  such  ex¬ 
perimentation,  Board  ai^roval  would  be 
required  for  any  departure  from  our 
rules,  and  we  have  specifically  provided 
an  application  procedure  in  the  proposed 
§  250.11. 

One  option  available  to  carriers  is  a 
voluntary  abandonment  or  moderation 
of  deliberate  overbooking  practices, 
coupled  with  the  use  of  a  non-deceptive 
means  such  as  the  conditional  reserva¬ 
tion  to  book  beyond  exact  capacity.  The 
dramatic  success  of  Eastern’s  condition¬ 
al  reservation  in  reducing  its  oversale 
rate  to  the  lowest  in  the  country  during 
the  past  several  years  leads  us  to  en¬ 
courage  other  carriers  to  adopt  similar 
procedures.  The  chief  characteristic  of 
the  conditional  reservation,  m  contrast 
to  a  “confirmed”  but  overbooked  reser¬ 
vation.  is  that  the  passenger  is  clearly 
told  his  status  and  voluntarily  accepts 
it.  Furthermore,  carriers  may  find  that 
the  conditional  reservation  is  more  eco¬ 
nomically  feasible  if  denied  boardmg 
compensation  levels  are  to  be  raised  as 
proposed  here,  and  particularly  If  the 
carrier  widely  advertises  its  policy  of  not 
deliberately  overbooking  its  flights.  We 
acknowledge,  of  course,  that  even  if  a 
carrier  were  to  replace  all  its  deliberate 
overbookmg  with  conditional  reserva¬ 
tions,  oversales  would  continue  to  occur 
to  some  degree  through  inadvertence.  In 
those  Instances  the  carrier  would  have  to 
follow  the  compensation  plan  prescribed 
in  the  Proposed  Rule,  including  the  re¬ 


quest  for  volunteers,  or  an  approved  al¬ 
ternative  program. 

An  alternative  to  the  Board’s  proposed 
plan  of  a  fixed  compensation  level  could 
involve  a  bidding  system  like  the  one 
suggested  by  Professor  Simon.  When  an 
oversale  became  apparent  (or  if  the  pos¬ 
sibility  of  one  could  reasonably  be  pre¬ 
dicted  some  time  in  advance)  a  carrier 
agent  could  distribute  slips  to  persons 
waiting  to  board  the  flight  and,  after  ex¬ 
plaining  the  flight  is  oversold,  and  fur¬ 
nishing  information  on  alternative 
flights,  ask  each  passenger  to  list  tlie 
lowest  sum  of  money  he  would  volun¬ 
tarily  accept  in  return  for  relinquishing 
his  reservation.  Tlie  lowest  bidders  would 
be  given  the  amounts  they  bid  (or  the 
amount  of  tlie  marginal  bid — i.e.,  the 
highest  compensation  required  to  equate 
the  number  of  low  bidders  an4  the  num¬ 
ber  of  oversales’*)  and  the  remaining 
group  of  passengers  would  bme  reduced 
to  the  size  necessary  for  boarding.  ' 

A  variation  of  the  bidding  system 
would  be  a  c(^ection  of  bids  at  some  time 
before  the  departure  date,  for  example 
at  the  time  of  reservation  or  ticket  pur¬ 
chase.  An  advantage  of  the  latter  proce¬ 
dure  is  that  the  bids  would  be  known  in 
advance  of  boarding  so  that  the  selec¬ 
tion  and  payment  of  low  bidders  would 
be  less  likely  to  delay  the  departure  of 
a  flight.  We  are  not,  of  course,  suggest¬ 
ing  that  this  system  be  implemented  for 
all  flights;  it  would  be  suitable  only 
where  flight  history  indicates  an  inci-. 
dence  of  oversales. 

latlons  in  this  matter  as  soon  as  pos¬ 
it  is  our  intention  to  adopt  final  regu- 
sible  after  submission  and  analysis  of 
public  comments  on  these  various  pro¬ 
posals.  However,  carriers  need  not  await 
the  adoption  of  a  final  rule  before  devis¬ 
ing  and  experimenting  with  alternative 
compensation  procedures  as  suggested 
above.  The  Board  will  receive  applica¬ 
tions  for  approval  of  alternative  pro¬ 
grams  beginning  immediately. 

Accordingly,  the  Civil  Aeronautics 
Board  hereby  proposes  to  amend  Part 
250  of  its  Economic  Regulations  (14  CFR 
Part  250)  as  set  forth  below. 

Proposed  Rule 

1.  The  title  of  Part  250  would  be 
amended  to  read  as  follows: 

PART  250— OVERSALES 

2.  The  table  of  contents  of  Part  250 
would  be  amended  by  adding  new 
§8  250.2a,  250.2b,  and  250.11  as  follows: 
See. 

•  •  •  •  • 

260.2  •  •  • 

250.2a  Policy  regarding  denied  boarding. 
250.2b  Carriers  to  request  volunteers  for 
denied  boarding. 

250.3  •  •  • 

«  •  •  •  * 


•This  arrangement  would  have  the  ad¬ 
vantage  that  It  would  discourage  passengers 
wiling  to  give  up  their  seats  from  making 
bids  higher  than  the  compensation  that 
would  actually  satisfy  them:  since  the  com¬ 
pensation  they  receive  would  no  longer  be 
determined  by  their  individual  bids,  they 
would  be  encouraged  now  to  bid  low.  In 
order  to  be  sure  to  be  included  in  the  group 
that  Is  to  be  paid  off. 
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260.10  •  •  • 

250.11  Alternate  procedures  for  denied 
bocodlng. 

3.  Section  250.1  would  be  amended  by 
revoking  the  definition  of  “value  the 
first  remaining  flight  coupon”  and  sub¬ 
stituting  in  Its  place  a  new  definition  as 
follows: 

§  250.1  Dofinitions. 

For  the  purposes  of  this  part: 

•  •  •  •  • 

“Sum  of  the  values  of  the  remaining 
flight  coupons”  means  the  sum  of  the 
applicable  one-way  fares.  Including  any 
surcharges,  and  sdr  transportatltm  taxes, 
less  any  applicable  discounts. 

4.  A  new  9  250.2a  would  be  added  as 
follows: 

§  250.2a  Puliry  regarding  denied  board¬ 
ing. 

In  the  event  of  any  oversold  fiight, 
every  carrier  shall  Insure  that  the  small¬ 
est  practicable  niunber  of  persons  hold¬ 
ing  confirmed  reserved  space  on  that 
fiight  are  denied  boarding  Involimtarlly. 

5.  A  new  9  250.2b  would  be  added  as 
follows : 

§  250.2b  Carrier*  to  riH|uet>t  volunleer* 
for  denied  boarding. 

In  the  event  of  an  oversold  flight,  every 
carrier  shall  request  volunteers  for  de¬ 
nied  boarding  before  utilizing  any  other 
boarding  priority.  A  “volunteer”  is  a  per¬ 
son  holding  confirmed  reserved  space 
who  freely  and  volimtarlly  consents  to 
relinquish  his  reserved  space  in  exchange 
for  the  denied  boarding  compensation 
specified  in  9  250.5. 

6.  Section  250.3  would  be  amended  to 
read  as  follows : 

§  250.3  Boarding  priority  rules. 

Every  carrier  shsdl  establish  priority 
rules  and  criteria  for  determining  which 
passengers  holding  confirmed  reserved 
space  shall  be  denied  boarding  on  an 
oversold  flight.  Every  carrier  shall  file 
with  the  Chief,  Passenger  and  Cargo 
Bates  Division,  Bureau  of  Fares  and 
Rates,  two  copies  of  such  rules  and  cri¬ 
teria,  Including  that  portion  of  its  com¬ 
pany  manvial  instructing  employees  on 
the  order  of  boarding  priorities  in  case 
of  an  oversold  flight,  and  any  revisions  or 
amendments  to  the  rules,  criteria,  or 
manual  shall  be  filed  within  15  days  fol¬ 
lowing  adoption  by  the  carrier.  Such 
rules  and  criteria  shall  reflect  the  obliga¬ 
tions  of  the  carrier  set  forth  in  99  250.2a 
and  250.2b  to  minimize  involuntary  de¬ 
nied  boarding  and  to  request  volunteers. 
Such  rules  and  criteria  shall  not  make, 
give  or  cause  any  imdue  or  unreasonable 
preference  or  advantage  to  any  particu¬ 
lar  person  or  subject  any  particular  per¬ 
son  to  any  imjust  discrimination  or  any 
undue  or  unreasonable  prejudice  or  dis¬ 
advantage  in  any  respect  whatsoever. 

7.  Section  250.5  would  be  amended  to 
read  as  follows: 


§  250.5  Amount  of  denied  boarding 
coinpentMtion. 

Subject  to  the  exceptions  provided  in 
9  250.8,  the  tariffs  required  by  this  part 
shall  provide  for  compensation  to  be 
paid  to  a  passenger  holding  confirmed 
reserved  space,  as  described  in  9  250.4, 
at  the  rate  of  200  percent  of  the  sum  of 
the  values  of  the  remaining  flight  cou¬ 
pons  up  to  the  passenger’s  next  stop¬ 
over,  or  if  none,  to  his  destination,  with 
a  $50  minimum  and  a  $400  maximum: 
Provided,  however.  That  the  compensa¬ 
tion  shall  be  one-half  the  amount  de¬ 
scribed  above,  with  a  $25  minimum  and 
a  $200  maximum,  where  the  carrier  ar¬ 
ranges  for  comparable  air  transporta- 
tlcm  or  for  other  transportation  accepted 
(i.e.,  used)  by  the  passenger,  which,  at 
the  time  either  such  arrangement  is 
made,  is  planned  to  arrive  at  the  airport 
of  the  passenger’s  next  stopover  or,  if 
none,  at  the  airport  of  his  destination 
not  later  than  2  hours  after  the  time  the 
direct  or  connecting  fiight,  on  which 
confirmed  reserved  space  is  held,  is 
planned  to  arrive  in  the  case  of  interstate 
and  overseas  air  transportatiem.  or  4 
hours  after  such  time  in  the  case  of 
foreign  air  transportation. 

8.  Section  250.6  would  be  amended  by 
revising  paragraph  (a),  revoking  para¬ 
graph  (b),  and  amending  and  redesig¬ 
nating  |>aragraph  (c)  as  paragraph  (b) 
as  follows : 

§  250.6  Exreptiun*  to  eligibility  for  de¬ 
nied  boarding  ronipenxalion. 

A  passenger  shall  not  be  eligible  for 
deni^  boarding  compensation  if: 

(a)  The  flight  for  which  the  passenger 
holds  confirmed  reserved  space  is  imable 
to  accommodate  him  because  of:  (1) 
Government  requisition  of  space;  or  (2) 
substitution  of  equipment  of  lesser  capac¬ 
ity  when  required  by  operation  and/or 
safety  reasons  related  to  weather  affect¬ 
ing  that  flight. 

(b)  The  passenger  is  offered  accom¬ 
modations  or  is  seated  in  a  section  of 
the  aircraft  other  than  that  specified  on 
his  ticket  at  no  extra  charge:  Provided, 
That  a  passenger  seated  in  a  section  for 
which  a  lower  fare  is  charged  shall  be 
entitled  to  an  appropriate  refund. 

9.  Section  250.9  would  be  amended  to 
read  as  follows: 

§  250.9  Written  explanation  of  denied 
boarding  eonipen.sation. 

Every  carrier  shall  furnish  passengers 
who  are  denied  boarding  on  flights  on 
which  they  hold  confirmed  reserved 
space,  immediately  after  the  denied 
boarding  occurs,  a  written  statement  ex¬ 
plaining  the  terms,  conditions,  and  limi¬ 
tations  of  the  denied  boarding  compen¬ 
sation  provided  by  this  part.  Each  car¬ 
rier  shall  file  with  the  Chief.  Passenger 
and  Cargo  Rates  Division,  Bureau  of 
Ekx>nomics.  two  copies  of  such  statement 
and  any  revision  of  the  statement  must 
be  filed  within  15  days  of  its  adoption  by 
the  carrier.  No  statement  or  revlsicm 
may  be  distributed  to  passengers  with¬ 
out  prior  approval  of  the  Director,  Bu¬ 
reau  of  Fares  and  Rates  unless  the  text 
thereof  is  as  prescribed  below: 


Compensation  rot  Denieo  Boaxoino 

If  you  hold  conflrmed  reserrstlons  on  a 
flight  of  (name  of  air  carrier)  and  the  flight 
U  unable  to  accommodate  you,  you  may  be 
entitled  to  denied  boarding  compensation 
from  the  airUne,  according  to  regulations  of 
the  ClvU  Aeronautics  Board.  This  notice  ex¬ 
plains  the  terms  and  conditions  for  the  pay¬ 
ment  of  such  compensation. 

ELicmLiTT  rox  Compensation 

In  order  to  qualify  for  such  compensation 
the  passenger  must  have  fully  complied  with 
the  carrier’s  requirements  as  to  ticketing, 
check-in,  and  reconflrmatlon,  and  be  accept¬ 
able  for  transportation  under  the  carrier’s 
tariff  filed  with  the  Civil  Aeronautics  Board. 
However,  a  passenger  Is  not  eligible  for  com¬ 
pensation  If  (a)  the  flight  is  unable  to 
accommodate  the  passenger  due  to  Govern¬ 
ment  requisition  of  space  or  substitution  of 
smaller  capacity  aircraft  due  to  weather 
affecting  that  flight;  (b)  the  passenger  is 
offered  accommodations  In  a  section  other 
than  that  speclfled  in  his  ticket  at  no  extra 
charge.  (A  passenger  seated  in  a  section  for 
which  a  lower  fare  Is  charged  is  entitled  to 
an  appropriate  refund.);  or  (c)  the  flight 
ts  cancelled. 

Amount  of  Compensation 

Passengers  who  are  eligible  for  denied 
boarding  conqiensation  shall  be  offered  a 
payment  equal  to  200  percent  of  the  sum  of 
the  values  of  the  remaining  flight  coupons 
on  thielr  tickets,  up  to  the  point  of  stopover, 
or  If  none,  to  the  passenger’s  destination, 
with  a  $60  minimum  and  a  $400  maximum. 
Where,  however,  the  carrier  arranges  alter¬ 
nate  transportation  (see  below)  for  the  pas¬ 
senger  within  2  hoius  domestically  and  4 
hours  Internationally,  the  compensatiem  Is 
equal  to  one-half  the  amount  described 
above,  with  a  $26  minimum  and  a  $200  maxi¬ 
mum.  The  “value”  of  a  ticket  coupon  Is  the 
one-way  fare  for  the  flight  Indicated  on  the 
coupon,  including  any  surcharge  and  air 
transportation  tax,  minus  any  discoimt. 

"Alternate  transportation”  means  that  the 
carrier  arranges  for  aid  transportation  (by 
carriers  holding  certificates  of  public  con¬ 
venience  and  necessity  or  foreign  permits 
from  the  Civil  Aeronautics  Board)  at  for 
other  transportation  used  by  the  passenger 
which,  at  the  time  such  arrangement  is 
made,  is  planned  to  arrive  at  the  airport  (see 
below)  of  the  passenger’s  next  planned  stop¬ 
over  of  4  hours  or  mraw,  or  If  none,  at  his 
destination  not  later  than  2  hours  (domestic 
travel)  cw  4  hours  (International  travel) 
after  the  planned  arrival  time  of  the  passen¬ 
ger’s  originally  scheduled  flight. 

“Airport”  means  the  Intended  arrival  air¬ 
port  of  the  originally  scheduled  flight  or 
some  other  airport  serving  the  same  metro¬ 
politan  ares,  provided  that  transportation  to 
the  other  airport  Is  acceptable  to  (used  by) 
the  passengw. 

Method  of  Payment 

The  carrier  is  required  to  give  to  each  pas¬ 
senger  eligible  for  denied  boarding  compen-. 
satlon,  on  the  day  and  place  the  denied 
boarding  occurs,  a  draft  in  the  amount  spec¬ 
lfled  above.  If,  however,  the  carrier  arranges 
alternate  transportation  for  the  passenger’s 
convenience  which  departs  before  the  draft 
can  be  given,  the  draft  will  be  sent  to  the 
passenger  within  24  hours  after  the  time  the 
denied  boarding  ocems. 

Carriex’s  Liability 

If  the  passenger  endorses  the  draft  and  the 
draft  Is  paid,  the  carrier  shall  be  relieved 
from  liability  iat  all  damages  Incurred  by  the 
passenger  as  a  result  of  the  carrier’s  faUure 
to  provide  the  reserved  space  in  question. 

10.  Appendix  B  (Form  251)  of  Part  250 
would  be  amended  so  as  to  revise  the  facing 
page  as  shown  below: 
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11.  Appendix  B  (Form  251)  of  Part 
250  would  be  amended  so  as  to  revise  Uie 
back  page  as  follows; 

Instructions 

•  •  •  •  • 

(d)  With  respect  to  the  liUormatlon  re¬ 
quired  by  Items  1-4,  •  •  • 

(e)  With  respect  to  Item  1,  a  passenger 
who  “volunteers”  for  denied  boarding  Is  a 
person  who  answers  the  carrier's  request  for 
volunteers  pursuant  to  f  250.2b  and  will¬ 
ingly  consents  to  exchange  his  confirmed 
reserved  space  for  denied  boarding  compen¬ 
sation.  Any  passenger  selected  by  the  carrier 
for  denied  boarding  in  accordance  with  any 
boarding  priority  other  than  a  request  for 
volunteers  Is  considered  to  have  been  denied 
boarding  “involuntarily,”  whether  or  not  the 


passenger  accepts  denied  boarding  compen¬ 
sation. 

(f)  Where  reporting  Is  on  less  than  a  sys¬ 
tem  basis.  Item  6  *  *  *.  Where  reporting  is 
on  a  system  basis.  Item  6  •  •  •. 

•  •  •  •  • 

(h)  Item  3,  Total  number  of  passengers 
denied  boarding,  should  equal  the  sum  of 
Items  1(a).  (b).  (c)  plus  3(a)  and  (b).  In¬ 
clude  appropriate  notes  In  the  event  this  is 
not  so. 

12.  A  new  5  250.11  would  be  added  aa 
follows: 

§250.11  Alternate  prm-edures  for  de¬ 
nied  Itoarding. 

Any  carrier  that  wishes  to  meet  Its 
obligation  set  forth  in  S  250.2a  to  mini¬ 
mize  involuntary  denials  of  boarding,  in 


a  manner  other  than  that  specified  in 
S9  250.2b,  250.3.  240.4.  240.5.  250.8.  250.9. 
and  250.10  for  selecting,  compensating, 
and  reporting  on  passengers  denied 
boarding,  may  use  altecnate  procedures, 
either  in  particular  markets  or  in  sys¬ 
temwide  operations,  upon  approval  by 
the  Director  of  the  Bureau  of  Pares  and 
Rates.  Applications  for  such  alternate 
procedures  shall  be  filed  w^ith  the  Bureau 
of  Fares  and  Rates. 

(Secs.  204,  403,  404,  411,  Federal  Aviation  Act 
of  1058,  as  amended,  72  Stat.  743,  758.  760,  769 
(49  U.S.C.  1324,  1373.  1374,  1381).) 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 

Secretary. 
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